
 

    

 

 

 

   

  
 
 
 
 

 
 

Arbitration Clauses – choose words carefully  
  
KK Cheung 
 
The recent judgment in Kinli Civil Engineering Ltd v Geotech Engineering Ltd, HCA 2141/2020, is a reminder of the 
importance of choosing words carefully when drafting an arbitration clause, to ensure that it reflects the parties’ intentions 
as to how any disputes that may arise are to be resolved.       
 
Background 
 
The proceedings were instituted by the Plaintiff (K) against the Defendant (G) for sums, said to be due under a contract 
between them (Contract). K was G’s subcontractor for works to be carried out (Works) in relation to a public housing 
development (Project). The Housing Authority was the employer who entered into a contract with a main contractor (MC) 
under a contract for Project Works (Main Contract). G was MC’s sub-contractor for the Works, and another company was 
K’s sub-contractor, and G’s sub-sub-contractor. 
 
 K claimed that the Works under the Contract had been completed, but that G had wrongfully deducted sums from the 
amount certified to be payable to K under interim payment certificates.  
 
The arbitration clause 
 
G applied for the action to be stayed on the ground that the dispute should be submitted to arbitration in accordance with 
the arbitration clause in the Contract (Clause), which translated, read: “If in the course of executing the Contract, any 
disputes or controversies arise between (G) and (K) on any question and the parties are unable to reach agreement, 
both parties may in accordance with the relevant arbitration laws of Hong Kong submit the dispute or controversy to the 
relevant arbitral institution for resolution, and the arbitral award resulting from arbitration in the HKSAR shall be final and 
binding on both parties, and unless otherwise agreed by both parties, the aforesaid arbitration shall not be conducted 
before either the completion of the main contract or the determination of the subcontract.” 
 
The dispute between the parties was (i) whether the Clause provided for permissive arbitration, or arbitration was 
mandatory; and (ii) whether the text of the proviso to the Clause (Proviso) had the effect that arbitration could not be 
conducted until the Main Contract had been completed and the Contract had also been terminated or 
determined.  Although “or” (“或”) was used in the Proviso, K contended that the use of “皆” (meaning “also”) meant that 
completion of the Main Contract and determination of the Contract both had to be satisfied, before there could be any 
arbitration. 
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How was the arbitration clause to be construed? 
 

K contended that the Clause used “可” ,meaning “may” or “can”, as opposed to “須”, “shall” or “must”, meaning that the 
parties only had the option to elect arbitration, and the Clause did not take away K’s right to litigate the dispute in court. 

 
The Court said that the arbitration clause was to be construed and interpreted in the context of the agreement made by 
the parties, and the exercise of construction was one of ascertaining objectively the parties’ intentions at the time the 
agreement was made - an arbitration agreement can be held to exist so long as the intention to arbitrate is sufficiently 
clear.   
 
The Court referred to the modern approach to the construction of arbitration agreements, namely that it starts from the 
assumption that the parties, as rational businessmen, are likely to have intended any dispute arising out of the relationship 
into which they have entered, be decided by the same tribunal.  Here, the relationship between K and G was one of 
contractor and subcontractor, confined to the execution of the Works on the Project.  Disputes which arose between 
them were all related to this relationship and concerned the respective rights and obligations arising under the Contract, 
including K’s duty of execution of the Works and G’s obligation to pay for the Works.  It would be unusual, the Court said, 
for the parties to a contract of this kind to establish separate and distinct procedures for resolving what were likely to be 
different aspects of the same dispute.  

 
The Court said that if there is an arbitration clause, bearing in mind the presumption in favour of one-stop adjudication 
by the same forum, it will not be construed as giving a choice to the parties between arbitration and litigation, unless 
there is very clear language providing for such. Reading the Clause as a whole, the Court did not accept K’s argument 
that it was clear that the parties could not have reasonably intended to have agreed on arbitration of their disputes arising 
in the course of the performance of the Contract. The Clause made no mention at all of litigation or the right or even 
option of the parties to litigate.  If there were good reasons for resolving any type of dispute by litigation before completion 
of the Main Contract and/or the determination/termination of the Contract, that would normally and could easily have 
been spelt out and made clear, the Court said. There was no such provision in the Contract or the Clause. 
 
What was the effect of the Proviso? 
 
The Court referred to the fact that provision for arbitration to be commenced only after completion or substantial 
completion of works under a construction contract, or after determination of the contract for a contractor’s works, 
commonly appears in standard form construction contracts in use in Hong Kong. The objective of such a provision is to 
ensure that the contractor should continue to proceed with the works despite a dispute having arisen, and not bring 
progress of the works to a halt and cause delay in the performance of the contract in question, as well as the performance 
of other contracts/subcontracts in the entire construction project. Under such provision, arbitration shall not be 
commenced unless and until the contract is completed, or if there is agreement between the parties.  It is of course open 
to the parties to expressly agree for specified disputes to be excluded from the relevant provision. 

 
The Court said that the mere existence of the Proviso in the Clause could not mean that there was no commercial object 
which could be achieved, or render any arbitration agreement contained in the Clause to be “unworkable” as 
K contended.  To the extent that K argued that it would be unfair for disputes on interim payments and extensions of time 
to be deferred until completion of Works and determination of the Contract, the Court said that it could not rewrite the 
Contract or the Clause for the parties.  The parties could have agreed and provided for a carve out provision from the 
Proviso, if it was considered necessary and appropriate, for disputes as to the validity of instructions for Works, or for 
extensions of time, to be dealt with at such time and by such specific dispute resolution procedure, other than arbitration 
as may be stated in the Clause.  However, the parties had failed to do this, and in the absence of such provision, there 
was no reason for the Court to depart from the position expressly stated in the Clause, namely, for disputes to be 
arbitrated upon completion of the Main Contract, or termination of the Contract.  Needless to say, the Court said, it was 
of course also open to K to terminate the Contract on the ground of any breach on G’s part of any of its duties under the 
Contract, and thereafter to commence arbitration. 
 
Court’s decision to stay proceedings 

 
The Court said it was not necessary for G to go so far as to prove that the Clause had the effect of requiring the parties 
to arbitrate their disputes.  It only had to establish a prima facie case of the existence of an arbitration agreement, which 
it had done.  The Court said it was arguable, to the extent of having real prospects of success, that notwithstanding the 
use of “may” in the Clause, the effect of the Clause was that if any dispute arose in the course of the execution or 
performance of the Contract, and such dispute could not be agreed, the parties were bound to arbitrate such, if either 
party elected arbitration. The Court said that because “may” was used in the Clause, it was open to one party to the 
Contract to commence litigation, but the Clause gave the other party the option of submitting the dispute to binding 
arbitration, which option was exercisable by requiring the party which had commenced litigation to submit the dispute to 
arbitration, by making an unequivocal request to that effect and/or by applying for a corresponding stay of the litigation, 
as G had done in the present case. 
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The question as to when arbitration could be commenced, whether the parties had to wait until the Main Contract had 
been completed, or the Contract had been determined or terminated by performance or by breach, and whether those 
events had occurred, was a matter for the tribunal to decide and did not concern the Court at this stage, if it was satisfied 
that there was a prima facie case of the existence of an arbitration agreement. 

 
Accordingly, the Court stayed the proceedings in favour of arbitration. 
 
 
 

Single joint experts preferred in construction cases 
 
KK Cheung 
 
In Perpetual Wealth (Hong Kong) Ltd v Be Solutions Company Ltd, HCA 1905/2018, the Court emphasised that for 
construction cases, the starting point for expert directions is that single joint expert (SJE) evidence is preferred, as it 
assists to narrow the scope of the issues in dispute, shortens the trial, facilitates settlement of issues and often leads to 
global settlement of the action. It also emphasised the importance of parties properly formulating the questions to be 
answered by the experts and identifying experts with the necessary expertise to answer the questions.  
 
The action concerned a dispute arising out of a renovation contract. The Plaintiff alleged that marble supplied by the 
Defendant was defective and that the Defendant had made misrepresentations about its quality and price/value and had 
breached implied terms of the contract, that the marble to be installed and supplied would correspond to the sample 
approved by the Plaintiff, and/or would be of merchantable quality. 
 
The Court gave the parties leave to adduce expert evidence on defects and quantum of damages and made a direction 
for them to confer and agree on SJEs to be appointed. The parties were unable to agree on the identity of the SJEs and 
the Plaintiff maintained that leave should be granted to both parties to call separate experts of their own on the issue of 
liability. Written submissions on the question of whether there should be separate or joint experts, and the identity of the 
experts, were filed, and a hearing fixed for the parties to be heard. 
 
At the hearing, the Court made a number of observations on the subject of expert evidence.  It indicated that having 
considered the nature of the dispute on the alleged defects in the marble, the Court was prepared to grant the parties 
leave to appoint separate experts on the issue, but said there was no justification for separate experts to be called on 
quantum. The Court said that the parties should confer and agree on the identity of a SJE on quantum, and confirm the 
identities of separate experts on defects if a SJE could not be agreed.   
 
The Court expressed reservations as to the expertise of the experts proposed by the parties and sought clarification on 
the essence of the Plaintiff’s claim as to the alleged defects, whether they related to defects in installation of the works, 
or if they related to defects in the pattern or colouring of the marble pieces. The Court also expressed queries and 
concerns about the questions which the parties had framed for the experts. 
 
The Court made the following comments about expert evidence: 
 
• The Court’s objective is to ensure that time and costs are not wasted on unnecessary expert evidence which may 

not be either relevant, or helpful to the Court in the effective trial of the real issues in dispute between the parties, 
as identified in the pleadings.   
 

• Expert evidence can only be adduced with the Court’s leave, and upon the Court being satisfied as to the necessity 
of the expert evidence, relevance of the questions to be answered by the expert(s), and timetable and manner of 
exchange of expert reports.  
 

• It is not the practice of the Construction Court to give directions for expert evidence on a piecemeal basis.  If the 
questions for the expert are not properly framed, the expertise and qualifications of the suitable candidate cannot 
be identified.  If the issues in dispute cannot be properly identified, the questions for the expert cannot be 
accurately and usefully formulated.  Only when the issues in dispute have been clearly identified can the Court 
assess whether expert evidence is appropriate and necessary, and if yes, whether separate experts are to be 
appointed instead of SJEs. 
 

• As the Court has repeatedly emphasized to parties in cases in the Construction List, there have been more than 
enough cases of trials being unduly prolonged and distracted, and the costs of preparation for trial being wasted 
unnecessarily as a result of prolix, and very often unnecessarily complicated, and at times not useful, expert 
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reports.  SJE evidence is preferred and has been used as the starting point for expert directions by the 
Construction Court for some time.  Evidence involving SJEs assists to narrow the scope of the issues in dispute, 
shortens the trial, facilitates settlement of issues and often leads to global settlement of the action. 

 
• As the Court was not satisfied that the parties and their legal advisers had taken the time to: (i) properly consider 

real issues in dispute as identified in the pleadings;  (ii) formulate the proper questions to be answered by the 
experts to assist in the Court’s resolution of the real issues in dispute for trial; and (iii) identify the candidates with 
the necessary expertise to answer the questions, the Court refused to give any directions for expert evidence to 
be adduced at trial.  It said, it remained for the parties and their legal advisers to properly consider these matters 
before any party applied for leave to adduce expert evidence, with all the properly formulated directions proposed 
set out in the application. The Court also gave the parties a list of the issues that should be taken into account in 
framing the questions to be answered by the experts in this case, to ensure that any expert evidence to be 
adduced would be of assistance to the Court. 

 
 
 
 

Presumption of one-stop adjudication held to apply to 
multiple contracts with differing dispute resolution clauses     
 
Justin Yuen 
 
In Surrey County Council v Suez Recycling and Recovery Surrey Ltd [2021] EWHC 2015, the parties had entered into a 
number of agreements and England’s Technology and Construction  Court had to determine what they had ultimately 
agreed should be the appropriate dispute resolution forum. The Court granted the application for a stay of the 
proceedings in favour of arbitration, under s.9 of the Arbitration Ordinance Act 1996 (equivalent to s.20(1) of Hong Kong’s 
Arbitration Ordinance (Cap 609)) and held that the presumption in favour of “one-stop” adjudication still applies where 
there are multiple contracts between the same parties, each containing a different dispute resolution clause. 
 
Background 
 
Surrey County Council (Surrey) entered into a 25 year Waste Disposal Project Agreement (WDPA) with Suez Recycling 
and Recovery Surrey Ltd (Suez), under which Suez was to provide various facilities and services for Surrey. The WDPA 
contained dispute resolution provisions. Certain types of identified disputes were referrable for Expert Determination 
pursuant to Clause 51. Pursuant to Clause 52, any dispute arising out of or in connection with the WDPA, not being a 
Clause 51 dispute, was to be resolved initially by conciliation and then by arbitration. Clause 63 stated that the WDPA 
would be governed by the laws of England and that the parties submitted to the exclusive jurisdiction of the courts of 
England and Wales.  
 
Due to planning issues, the parties had to adapt their plans regarding the building of waste facilities and they concluded 
three further agreements (Deeds of Variation) to cater for such, each of which amended the WDPA in various respects. 
The WDPA remained in full force and effect and was to be read and understood subject to the new provisions which 
applied to it.  The changes included the creation of an EcoPark, which while in one sense was a discrete project, fell to 
be implemented and operated within the over-arching machinery of the WDPA.  
 
Clause 15 of Deed of Variation 2 (DOV2) provided that the Courts of England shall have exclusive jurisdiction in relation 
to the Deed and any contractual or non-contractual obligations arising from or connected with it together with any claim, 
dispute or difference concerning the Deed and any matter arising from it. 
 
The Parties’ contentions 
 
A dispute arose between the parties in relation to the EcoPark works and Surrey commenced proceedings against Suez.  
Suez applied to stay the proceedings, contending that the dispute was subject to the arbitration clause (Clause 52) of 
the WDPA, which remained applicable. Whilst Surrey accepted that disputes arising within the original scope of the 
WDPA and which had nothing to do with the subject matter of DOV2 were still subject to arbitration pursuant to Clause 
52 of the WDPA, it argued that any dispute concerning the construction of the EcoPark was subject to Clause 15 of the 
DOV2.   
 
Contractual interpretation 
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The Court said that where successive agreements are involved, it is relevant to take into account the character of the 
later one and its relationship with the earlier one when determining the scope of the dispute resolution provisions.  A later 
agreement which involves, say, the resolution of disputes under the earlier agreement or which provides for its wholesale 
termination may be regarded differently from one which contains amendments to the earlier agreement, which otherwise 
remains effective. 
 
Applicable principles  
 
The Court derived the following principles from the case authorities: 
 
• Where possible the Court should strive to give effect to an arbitration clause in the presence of a competing 

jurisdiction clause.  
 

• Unless they expressly and clearly say otherwise, there is a strong presumption that parties are assumed to have 
agreed on a single tribunal for the determination of all their disputes, at least when there is only one agreement 
between them.  
 

• Where there are two agreements, each containing different provisions for dispute resolution, the outcome may 
depend on the nature of the second agreement and its relationship to the first.  A second agreement which varies 
the first one will probably be regarded differently from a second agreement which makes a clean break from the 
first one. The desire for one-stop shopping means that, where possible, the clauses should be regarded as mutually 
exclusive in their scope of application, rather than overlapping. However, some degree of fragmentation may be 
inherent in what has been agreed, in which case the centre of gravity of a given dispute will be relevant. 
 

• Where a contract contains a hierarchy or conflicts clause, there should be no predisposition to find or not find a 
conflict between two clauses.  The ordinary rules of construction should first be deployed and only if those result in 
a conclusion that the two provisions are irreconcilable is recourse to the conflicts clause required.  

 
Court’s decision 
 
The Court came to the clear conclusion that the parties intended the dispute resolution provisions of the WDPA to remain 
applicable for substantive disputes arising in respect of the construction of the EcoPark because: 
 
• Each of the successive agreements, including DOV2, was described as a variation to the WDPA. Clause 2.3 of 

DOV2 expressly stated that the terms of the WDPA were to remain in full force and effect, unless expressly modified. 
DOV2 did not expressly modify Clause 52 to make it subject to Clause 15 of DOV2 so, by reference to Clause 2.3, 
it must remain in full force and effect.  
 

• Surrey's construction required the clause in the WDPA concerning Expert Determination to be rewritten to refer to 
litigation in respect of disputes arising from DOV2, but the parties did not specify that as one of the amendments 
they chose to make to Clause 51. 
 

• The fact that DOV2 was described by the parties as a variation to the WDPA made it different from, say, a settlement 
or termination agreement.  The relationship was ongoing. It made it more likely that the parties would have intended 
their substantive disputes to be dealt with in a single forum, namely the one first identified.  
 

• When agreeing the WDPA, the parties contemplated that it may later be amended. It followed that Clause 52 should 
be read as encompassing disputes arising out of or in connection with the Agreement as from time to time amended. 
 

• The two provisions were capable of reconciliation and were not in conflict. The Court said it was possible to construe 
Clause 15 of DOV2 in a manner which sat alongside the continued application of Clause 52 of the WDPA 
because DOV2 identified the provisions of the WDPA that were to be varied and the parties must therefore have 
intended that disputes in relation to the obligations in those new clauses were subject to the arbitration clause in 
the WDPA. Other provisions of DOV2 not falling within the scope of the variation fell within the ambit of clause 15 
and were therefore subject to the jurisdiction of the court. Stripped of the clauses falling within the scope of the 
variation, the remaining provisions in the Deeds were largely standard ones concerning, for example, service of 
notices. It was therefore unsurprising that the parties should leave those, largely procedural, matters in the hands 
of the Courts by virtue of Clause 15. Even if Clause 15 were left with very little purpose in practice, that would not 
be a reason to reject the application of the arbitration clause.  
 

• Clause 52 should continue to be broadly construed, which approach to construction was in keeping with the principle 
of liberal interpretation in favour of arbitration. 
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• That all substantive disputes about the construction and operation of the EcoPark be subject to arbitration under 
the WDPA, was far more satisfactory and in accordance with the expectation of commercial businessmen, than one 
which divided the fora for dispute resolution between the construction of the EcoPark on the one hand and its 
operation on the other.  
 

• The parties in this case must be taken to have agreed to arbitration under the WDPA for reasons of neutrality, 
expertise and privacy. The Courts look to the strong legal policy in favour of arbitration.  Pursuant to the WDPA, 
arbitration would have been the appropriate forum to resolve disputes of a technical nature, had they arisen.  No 
commercial or other reasons were advanced to explain why, what was attractive as a means of dispute resolution 
originally, stopped being so when it came to DOV2.   

 
Comment 
 
Disputes about the conflicting dispute resolution mechanisms in different but related contracts are not uncommon. The 
presumption that parties are assumed to have agreed on a single tribunal for the determination of all their disputes arising 
out of their legal relationship is difficult to displace, unless there is an express term saying otherwise.  In this regard, the 
drafting of any later agreement must expressly replace the arbitration clause in the original agreement. 
 
 
 
 

UK Supreme Court rules on correct approach to 
interpreting liquidated damages clauses  
 
Stanley Lo 
 
In Triple Point Technology Inc v PTT Public Company Ltd [2021] UKSC 29, the principal issue before the Court was the 
approach to be adopted when interpreting a liquidated damages clause in a contract i.e. a clause providing for a pre-
determined sum agreed upon in the event of a specified breach by one of the parties.  The liquidated damages clause in 
this case was in a common form, providing that liquidated damages were payable for each day of delay by the contractor 
from the due date for delivery up to the date the employer accepted such work.  The question was whether liquidated 
damages were payable in respect of work which had not been completed or accepted before the contract was terminated. 
The UK Supreme Court held that they were. 
 
Background 
 
By a Contract, PTT Public Company Ltd (PTT) engaged Triple Point Technology Inc (Triple Point) to provide a software 
system. The work was to be carried out in two phases and payment for the work was to be made by specified milestone 
dates.  Triple Point achieved completion of stages 1 and 2 of phase 1, 149 days late and PTT paid them for that work.  
Triple Point requested payment of further invoices in respect of work not yet completed, which PPT refused. Triple Point 
suspended work and PTT terminated the contract, maintaining that Triple Point had wrongfully suspended work.  Triple 
Point commenced proceedings against PTT, claiming sums due under its unpaid invoices.  PTT counterclaimed for 
liquidated damages for delay prior to termination and for the cost of having to procure a replacement system from a new 
contractor. 
 
Relevant contractual terms 
 
The Contract contained the following relevant clauses: 
 
Article 5.3: “If CONTRACTOR fails to deliver work within the time specified and the delay has not been introduced by 
PTT, CONTRACTOR shall be liable to pay the penalty at the rate of 0.1% of undelivered work per day of delay from the 
due date for delivery up to the date PTT accepts such work …” 
 
Article 12.1: “CONTRACTOR shall exercise all reasonable skill, care and diligence and efficiency in the performance of 
the Services under the Contract…” 
 
Article 12.3: “CONTRACTOR shall be liable to PTT for any damage suffered by PTT as a consequence of 
CONTRACTOR’s breach of contract….The total liability of CONTRACTOR to PTT under the Contract shall be limited to 
the Contract price received by the CONTRACTOR with respect to the services or deliverables involved under this 
Contract.  Except for the specific remedies expressly identified as such in this Contract, PTT’s exclusive remedy for any 
claim arising out of this Contract will be for CONTRACTOR, upon written notice, to use best endeavour to cure the breach 
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at its expense, or failing that, to return the fees paid to CONTRACTOR for the Services or Deliverables related to the 
breach.  This limitation of liability shall not apply to CONTRACTOR’s liability resulting from fraud, negligence, gross 
negligence or wilful misconduct of CONTRACTOR or any of its officers, employees or agents.”  
 
Issues before the courts 
 
The issues before the Courts were: 
 
• Whether liquidated damages were payable under Article 5.3 in respect of work which had been delayed by Triple 

Point and not completed (and therefore not accepted) before the Contract was terminated.  
• Whether “negligence” in the exception in Article 12.3 meant the tort of negligence or also included breach of the 

contractual duty of skill and care. 
• Whether liquidated damages were subject to the cap referred to in Article 12.3. 

 
Decisions of the courts below 
 
Technology and Construction Court 
 
The Technology and Construction Court (TCC) dismissed Triple Point’s claim.  It held that PTT was entitled to damages 
of US$4.5 million, under the heads of: liquidated damages for delay (uncapped) and the costs of procuring an alternative 
system and wasted costs (both subject to the Article 12.3 cap). Triple Point appealed and PTT cross-appealed against 
the finding that any damages were capped.  
 
Court of Appeal 
 
The Court of Appeal set aside the TCC’s award of liquidated damages, holding that PTT was only entitled to liquidated 
damages for work which had been completed (and therefore accepted by the employer) prior to termination of the 
Contract, that all damages were subject to the cap and that the exception for “negligence” applied only to freestanding 
torts and not to breaches of the contractual obligation to exercise care and skill.  PTT appealed to the Supreme Court. 
 
Supreme Court Decision 
 
The Supreme Court held that: 
 
• PTT was entitled to liquidated damages up to the date the Contract was terminated and general damages after 

that – PTT’s appeal was unanimously allowed on this issue. 
• The limitation of liability in respect of “negligence” provided for in Article 12.3, applied to both tortious acts and to 

breach of the contractual duty of skill and care.  Therefore, damages for the breaches were not capped-PTT’s 
appeal on this issue was allowed by majority.  

• The liquidated damages fell within the cap under Article 12.3-PTT’s appeal on this issue was unanimously 
dismissed. 

 
The Supreme Court’s reasoning  
 
Liquidated damages are payable in respect of work which had been delayed and not completed before the 
contract was terminated   
 
In concluding that the liquidated damages clause did not apply on termination, the Court of Appeal had departed from 
the generally understood position that, subject to the precise wording of the clause, liquidated damages would accrue 
until the contract was terminated, at which point the contractor becomes liable to pay damages for breach of contract. 
The Court of Appeal had held that in some cases, it might be inconsistent with the parties’ agreement to categorise the 
employer’s losses as subject to the liquidated damages clause until contractual termination and thereafter as damages.  
 
However, the Supreme Court held that the Court of Appeal’s approach was inconsistent with commercial reality and the 
accepted function of liquidated damages, namely to provide a remedy that is predictable and certain for a particular 
event, the event often being delay in completion, as in this case.  The employer does not then want to have to quantify 
its loss, which may be difficult and time-consuming for it to do.  Termination of the contract should not eliminate rights 
that the employer has already accrued, without express provision for such in the contract.  
 
The Supreme Court said that the parties must be taken to know the general law, namely that the accrual of liquidated 
damages comes to an end on termination of the contract and after that event, the parties’ contract is at an end and the 
parties must seek damages for breach of contract under the general law.  It went on to say that this is well-understood 
and parties do not have to provide specifically for the effect of the termination of their contract.  The Supreme Court 
disagreed with the Court of Appeal’s ruling that “If a construction contract is abandoned or terminated, the employer is in 
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new territory for which the liquidated damages clause may not have made provision.”  The territory is well-trodden, the 
Supreme Court said, and the liquidated damages clause does not need to provide for it. 
 
“Negligence” in Article 12.3 meant both the tort of negligence and breach of the contractual duty of skill and 
care. 
 
The majority of the Supreme Court held that the Court of Appeal had been wrong to treat damages for breach of the 
contractual duty of skill and care as subject to the cap in Article 12.3.  It said  that “negligence” has an accepted meaning 
in English law (which was the governing law of the Contract) and covers both the separate tort of failing to use due care 
and also breach of a contractual provision to exercise skill and care.  The Supreme Court said that matters referred to in 
the final sentence of Article 12.3 were all characteristics of conduct: fraud, wilful misconduct, gross negligence and 
negligence and these could apply to breaches of the Contract.  Considering the sentence as a whole, it was clear that it 
included an act which was a breach of contract and which possessed one of those characteristics. Accordingly, the cap 
carve-out should be given its natural and ordinary meaning of removing from the cap all damages for negligence on 
Triple Point’s part, including damages for negligent breach of contract.  
 
Liquidated damages were subject to the cap in Article 12.3 
 
The Supreme Court held that the Court of Appeal was right to hold that (subject to the carve-out for negligence) liquidated 
damages fell within the cap and counted towards the maximum damages recoverable under the cap. 
 
The Supreme Court said that the way in which the contract worked was that (i) Article 5.3 provided a formula for 
quantifying damages for delay; (ii) sentence 3 of Article 12.3 dealt with breaches of contract not involving delay and 
therefore necessarily included the words “Except for the specific remedies expressly identified as such in this contract”. 
That phrase referred to liquidated damages under Article 5.3. Sentence 3 of Article 12.3 imposed a cap on the 
recoverable damages for each individual breach of contract; (iii) Sentence 2 of Article 12.3 imposed an overall cap on 
the contractor’s total liability, meaning that it encompassed damages for defects, damages for delay and damages for 
any other breaches. 
 
 
 
 

HKIAC issues statistics for Interim Measures Arrangement  
 
Joseph Chung 
 
In previous articles dated 24 April 2020 and 8 April 2021 we reported on  the Arrangement Concerning Mutual Assistance 
in Court-ordered Interim Measures in Aid of Arbitral Proceedings by the Courts of the Mainland and of the Hong Kong 
Special Administrative Region (Arrangement), which came into force on 1 October 2019. The Arrangement empowers 
the courts of both jurisdictions to award interim measures in support of arbitration seated in the other territory.  
 
The HKIAC   recently announced that it has received its 50th application under the Arrangement and reports the following 
interesting statistics: 
 
• 47 of the applications were for preservation of assets. 
• 23 different Mainland Courts have issued preservation orders, covering RMB10.9 billion worth of assets. 
• The median time taken by the Mainland Courts to issue a decision is 8 days. 
• Applicants have included parties from mainland China, the BVI, Cayman Islands, Hong Kong, Japan, Samoa, the 

Seychelles, Singapore, Switzerland and Taiwan and Respondents have included companies from the BVI, 
Cayman Islands, France, Hong Kong, mainland China, the Netherlands, St Kitts and Nevis and Singapore 
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The information contained herein is for general guidance only and should not be relied upon as, or treated as a substitute for, specific advice. Deacons 
accepts no responsibility for any loss which may arise from reliance on any of the information contained in these materials. No representation or warranty, 
express or implied, is given as to the accuracy, validity, timeliness or completeness of any such information. All proprietary rights in relation to the contents 
herein are hereby fully reserved.  
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